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Is the salesperson exempt?

 The Outside Sales Exemption

 What does “outside sales” mean?

 Very common misclassification
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The Outside Sales Exemption: 

Two Duties

 The employee’s primary duty must be making sales (as 

defined in the FLSA), or obtaining orders or contracts 

for services or for the use of facilities for which a 

consideration will be paid by the client or customer; 

and

 The employee must be customarily and regularly 

engaged away from the employer’s place or places of 

business. 

 #2 is key and difficult to prove.  “Employer’s place or 

places of business” also includes the employee’s home 

office.  His or her “base of operations”
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The Outside Sales Exemption

 The salary requirements of the regulation do not apply 

to the outside sales exemption.

 This is unusual.  $23,660 usually. 
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Other possible exemptions

 An employee who does not satisfy the requirements of 

the outside sales exemption may still qualify as an 

exempt employee under one of the other exemptions 

allow (but he or she probably will not)

 Executive Exemption

 Sales Manager who supervises employees & can hire & fire

 Duty test and salary test here.
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Administrative Exemption

 The employee must be compensated on a salary or fee 

basis (as defined in the regulations) at a rate not less 

than $455 per week;

 The employee’s primary duty must be the performance 

of office or non-manual work directly related to the 

management or general business operations of the 

employer or the employer’s customers; and

 The employee’s primary duty includes the exercise of 

discretion and independent judgment with respect to 

matters of significance
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Why is proper classification so 

important?

 Risks of misclassifying as exempt 

 overtime (most salesperson are going to be working over 

40 hours in a workweek)  

 minimum wage (if salesperson has a dry spell or is never 

successful) 

 attorney fees, interest, penalties.

 Usually, not one or two salesperson.  If there are a lot of 

salesperson, the DOL will look at all of them.
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Paying Overtime to Salespeople

 Overtime to salespeople???

 First, can you avoid this by classifying the salesperson 

as exempt

 Can you avoid this by not paying commissions?
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Paying overtime on commissions 

and bonuses

 Commissions

 What weeks does it cover?  In what week was it earned?

 Go back and pay supplemental overtime on that 

commission?

 Bonuses:

 Discretionary or non-discretionary?

 If non-discretionary, then what weeks does it cover? Go 

back and pay supplemental overtime on those weeks.
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Examples

 Joe is paid $500/week and he works 45 hours in the 

week, you would calculate overtime as follows: $500 / 

45 hours = $11.11/hour. $11.11 x 1/2 = $5.56. $5.56 * 5 

hours of overtime = $27.80 overtime pay. So he would 

be paid a total of $527.80 for the week.

 If he worked 50 hours in a workweek, you would 

calculate overtime as follows: $500 / 50 hours = 

$10.00/hour. $10.00 x 1/2 = $5.00. $5.00 * 10 hours of 

overtime = $50.00 overtime pay. So for that workweek, 

he would be paid a total of $550.00.
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More examples

 If those examples involve a salary, and weeks or months 

later he receives a commission or bonus of $100 for 

sales that week, what happens?

 If he worked 50 hours that week, that commission 

represents an additional $2/hour.  He worked 10 hours 

of overtime.  So $2/hours * ½ = $1.  $1 * 10 hours = $10 

in additional overtime pay for the week.
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Minimum wage concerns

 If the salesperson qualifies for the outside salesperson 

exemption, then he or she does not need to be 

guaranteed minimum wage.    

 Otherwise, the salesperson needs to be guaranteed 

minimum wage.
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Penalties for unpaid commissions

 Statutes regulate timing and substance 

 Have a written contract for the commission formula and 
the timing of commissions

 Missouri: §407.913 RSMo: An unpaid salesperson is 
entitled to an additional monthly penalty in the same 
amount of the unpaid commissions, plus attorneys fees 
and 9% annual interest.

 Illinois: 820 ILCS 115:  An unpaid salesperson is entitled 
to an additional monthly penalty of 2% of the unpaid 
commission, plus interest, plus attorney fees.
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