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FMLA Overview

The FMLA entitles an “eligible employee” to take

up to 12 weeks of unpaid leave in a 12-month

period for specified family and medical reasons

or for any “qualifying exigency” arising out of

the fact that a covered military member is on

active duty, or has been notified of an impending

call or order to active duty. The FMLA also allows

an eligible employee to take up to 26 weeks of

job-protected leave in a single 12-month period

to care for a covered service member with a

serious injury or illness.
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Employee Eligibility

To be eligible for FMLA, an employee must:

 work at a job site with 50 or more employees within 75 

miles, and

 have worked for the employer for 12 months, and

 have worked at least 1,250 hours over the previous 12 

months
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Covered Employer

 Applies to all government employers

 Applies to all schools

 A private employer must employ 50 or more employees for 

each working day during each of 20 or more calendar 

workweeks in the current or preceding calendar year.

 Employers covered by FMLA also include any person acting, 

directly or indirectly, in the interest of a covered employer to 

any of the employees of the employer, any successor in 

interest of a covered employer, and any public agency. 
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Payroll issues

 Focus on payroll

 Independent contractors

 Remove former employees promptly 

 PRN, on-call employees – how handle?

 1,250 hours actually worked – not PTO
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FMLA: Applicability

 The FMLA is not a substitute for sick leave.  The FMLA 
does not entitle an employee to leave for ANY illness, 
but only for a “serious health condition.”

 The FMLA is not discretionary.  An employee is 
ENTITLED to take FMLA leave if he or she qualifies.
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Leave Entitlement

An eligible employee is entitled to up to 12 workweeks of unpaid leave 
during any 12-month period for one or more of the following reasons: 

 for the birth and care of a newborn child of the employee; 

 for placement with the employee of a son or daughter for adoption or 
foster care; 

 to care for a spouse, son, daughter, or parent with a serious health 
condition; 

 to take medical leave when the employee is unable to work because of a 
serious health condition; or 

 for qualifying exigencies arising out of the fact that the employee’s 
spouse, son, daughter, or parent is on active duty or call to active duty 
status as a member of the National Guard or Reserves in support of a 
contingency operation. 
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Leave Entitlement – Military 

Caregiver Leave

An eligible employee who is a spouse, children, 

parent, or next of kin of a current member of the 

Armed Forces, including National Guard or 

Reserves, with a serious injury or illness, may take 

up to 26 weeks of unpaid leave during a rolling 12-

month period to care for the service member.
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Leave – Continuous or Intermittent

 12 weeks = 60 days = 480 hours = 28,800 minutes

 Continuous

 Track and pay for any time actually worked on leave

 Intermittent

 Track carefully based on timekeeping system’s increments
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Concurrent paid leave

 FMLA is unpaid

 Choose a policy whether to make employees use 

PTO, vacation, and sick leave

 Pros and cons

 Holiday Pay

 Exceptions – otherwise paid (e.g. STD or work 

comp)
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FMLA: Right to Return

 Right to Return:  The employer must hold the 

employee’s job and reinstate the employee to 

the same or equivalent position.  

 Two Exceptions:

 No greater rights on FMLA leave.

 Highly Compensated employee.
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Return to Work After FMLA Leave

Carefully track time off so know exactly 
when the employee due back to work.

Hard line or soft approach about return to 
work date.

 Once the employee returns to work
No FMLA / no PTO left so carefully track time 

worked and decide if treat strictly as to missed 
time off.

Determine when eligible again for FMLA. 
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Return to work release

 Doctor’s note

 Purpose: to verify the employee was actually sick and 

was seen? Or to verify employee can safely perform 

essential job functions?

 Be consistent!  Do not pick and choose. 
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